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Why

e

10. Smoother preseptaffﬁ%’ ]
Fewer ObJBCtlDIlS. .. B

11. Build a trial praetlce.
Build a reputatlon.
Makes you a better law

12. Towin! /

Basics Of Motion Practice

i
f

Accept it! .

Embrace ji! f
Enjoy it!

Motions:

A. Offensive: e. g. ===
1. Discovery motizns,

mDisclose defense expe
witnesses w1th respectl

Basics Of Motion Practice

. Solid charging detiSions
Rules of Professional Cofiduct
Know the law; 5 -.
Know the facfs'

h & W R =

The Motions:

A. Offensive

i\

B. Preemptive/re pouswe

C. Admmlstratwe

Motions:

1. Discovery motions (conte)
x Produce physical evides

documents, e F\ for insp

m Produce hm}dﬁwrltmg
exemplar. /i




Motions:

2. Facilitate child’s_test

Prepare | the child
for court
Prepare thekoﬁrt fﬁ;’ th

The “Recipe

a. Social Science
Research

b. Law

¢. Public Policy

Motions: Example
Linguistics

KIDS IN COURT - Linguistics

® By age three, children can use

body parts /

|\
J.

= By age 3-6, language fully

Linguistics: Caveat

= By S or 6, children have.a:sqi
mastery of languag¢. Compl
come later, Sentencés with ¢
what, which” and, “when,
after, while”; dlfference be
“ﬂsk” and “te]l” “lmow”

“thmk”' verb usage 1nvolv1

Linguistics: Caveat

= But, language fxy not mgan /|
mastery of concept contaigied in / :

the words, e.g. ’abstractw g
as “truth”; reIafmns




Problem Words & Concepts
in Questioning Children

touch him?” “I asked you 1 pl% i
up your room’ féﬂl

Problem Words & Concepts
in Questioning Children

[ ] I(ﬂow,thi]]k/gHESSgs -

v. coercion

Problem Words & Concepts
in Questioning Children

= More/less (More foyyoung children f

implies repetition, ¢ompara ;_,E ( senséJ

not untll about 6) ‘I\want mfre  / |

‘mSome/all (comparativesoi

children)

Problem Words & Concepts
in Questioning Children

grouping)
" Yesterday/tomorro\w (The
day chlldren understand i

the answer. f\\

/|
m Use one main 1deaE per qu

Keep sentences short and

m Use developmentally app
language and sentence str

m Use simple words such as “sh.

m Check the child’s

What Research Says

»

legalese such as “depiet”, *

“tell me about” and;‘«sa
and “indicated”. /’; \

3
Py
defimtmn

your own understandmg af
mterpretatmns.’/




What Research Says

B Avoid pronouns - use names 3
places: “What dl_,dI ’I.:om (naf
say?”

interviewer, to say f
“I don’t understg

Children may contradict

are stretching th
to try to explain
they do not unglerstan

Saywitz, K.J.(1995), Irnprovn
Testimony: The Questmn, the A
the Envi onment

What Research Says

remember when Mary ask
you knew what c__,éiol: Bill’s
was and you said ‘!blile"’”

time when...

Not until children are 6 to 7

years of age do they have a fully
developed ability to consistently
view the world from othexr:>
perspectives. Con%ent
young children may have
difficulty answeripg ques
about what anotlier perso
have been intendihg"‘-

Motions:

2. Facilitate child’s testif

x Schedule timezfor chil
testimony !

m Schedule regular rece

= Alter or change caur

= Use v1deotapé CCTV
or black it




Motions:

s Demand speedy trials
statute 971 105

Motions:

mpassive voice

Epronouns - =

erelational concepts [size
kinship] 1 \
Y

ndouble negatlves
sdowr. X?s/ |

misn’t it true ¢l

Motions: Example
Competency /Oa

i
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Direct Challenges

Motions:

2. Facilitate child’s testimony.{cont:)-

u Permit testimny Tron
support person

to av01d

Motions:

u Alter form of, { ‘
oath

Lyon and Saywitz; Young
Maltreated Children’s
Competence to T

figures mad.”




Lyon and Saywitz; Young
Maltreated Children’s
Competence to Take the O

years of age cauld ot defing
and ‘lie’ or explam the
between the terms ', Four:
were above chanée in recgg
immorality of lymg but ex
tendency to identify all’ stat
the truth.” -

Lyon and Saywitz; Young
Maltreated Children’s
Competence to Take t

lying than the njeanmg
Maltreated chlidren s o

difficulties.”

Here's a picture. Look
at this animal--what
kind of animal is this?

OK, that's a [child's
label].

LISTEN to what these
boys say about the
[child's label]. One of
them will tell a LIE
and one will tell the
TRUTH, and
YOU'LL tell ME
which boy tells the
TRUTH

TRUTH v. LIE
TASK Al

Lyon and Saywitz; Young
Maltreated Children’s
Competence to Take th

olds performed ahove chi
identifying Wth}l\ of 2
characters was lying or telli
truth and in 1dent1fy1ng v
truth-teller or

something bad o
trouble.”

Lyon and Saywitz; Young
Maltreated Children’s
Competence to Take t

MORALITY
TASK 1

= Here's a Judge. She
wants to know what
happened to these
boys.

n Well, ONE of these
boys is GONNA
GET IN TROUBLE
for what he says,
and YOU'LL tell
ME which boy is \
GONNA GETIN /3
TROUBLE. {




s LOOK [child's
namej,

{point to left boy)
This boy tells the
TRUTH.

u (point to right boy)

This boy tells a

LIE.

Which boy is

GONNA GET IN
- TROUBLE?

_ (correct answer is

boy ot the right)

MORALITY
TASK 1

= (point to girl on the
left) THIS girl looks
at the [child's label]
and says "TT'S s
{child's Inbel]."

u (point to girl on the
righy) THIS girl looks
at the [child's label]
and says "IT'Sa
BANANAM

a Which girl told the
TRUTH? (correct

answer is girl on the ]

lefy)

TRUTH v, LIE
TASK B3

u (point to girl on the
left) THIS girl looks
at the [child's label]
and says "IT'S a
[ehild’s Jabel]."

u (point to girl on the
righty THIS gir} looks
at the [child's label]
and says "IT'S a
FISH."

n Which girl told the
TRUTH? (correct

answer is girl on the |

tefy

TRUTH v.
LIE TASK C

TRUTH v. LIE
TASK B 3

= Here's another
picture. Look at
this food--what
kind of food is this?

m 0K, fhat's a [child's
label].

= LISTEN to what
these girls say
about the [child's
label]. One of them
will tell a LIE, and ;-
one will tell the
TRUTH

= Here's a picture,
Look at this animal--
what kind of animal
is this?

OK, that's a [child's
Iabel].

n LISTEN to what
these girls say about
the [child's Iabel].
One of them will tell a
LIE and one will tell
the TRUTH, and
YOU'LL fell ME
which hoy tells the
TRUTH,

TRUTH v. LIE

TASK C1

Establishing Child’s
Competency

= Avoid using abstrac.
“What is truth?”]
difference betwe
lie?”

concepts,




THE RECIPE

1. Social
Science A
Research F1

2. Law
3. Public Polio’;

Lipovsky, J. & Stern, P. (1997},
Preparing Children for Court:

An Interdisciplinary Vle
2(2) Child Maltree{mﬂ F1

“In many states the evienoe an
rules, in fact, c:loi ﬂ\ot jus i:i
authorize judges to malk
these accommodation
children but arguably sligal

judges to do ¢

Federal Rules
of Evidence

Rule 603

“Before testifying, every witness shall
be required to declare that the witness
will testify truthfully, by oath or
affirmation administered in a form
calculated fo awaken the witness’
conscience and impress the witness’
mind with the duty to do s0.”

Motions:
2. Facilitate chlld’g\ﬁ}o
(cont.) i\
What the Law
Tells us:’ "

Federal Rules
of Evidence

Rule 601

“Every person is competent to
be a witness except as otherwise
provided in these rules...”

Federal Rules
of Evidence

Rule 611 Mode and Order of

Interrogation and Presentation

(a) Control by court. The court
shall exercise reasonable control
over the mode and order of

interrogating witnesses so as to:




Federal Rules
of Evidence

(1) make the interrogation and
presentation effective for the
ascertainment of the truth,

(2) avoid needless consumption of
time, and

(3) protect witnesses from harassment
or undue embarrassment

Federal Rules
of Evidence

(¢) Leading questions, Leading
guestions should not be used on
direct examination of a witness
except as may be necessary to

" develop the witness’ testimony.
Ordinarily leading questions are
permitted on cross examination ... .

b

Public Policy Initiative

1. Civil Rights Legjs

. 2. Americans witl;*}i\)isabil
3. Victims Rightg"?égislat
4. Domestic Abuse:
Mandat{él’)ﬁj Arl}‘est

No Dra; fi

Federal Rules
of Evidence

(b) Scope of cross-examination,
Cross-examination should be limited
to the subject matter of the direct
examination and matters affecting
the credibility of the witness. The
court may, in the exercise of
discretion, permit inquiry into
additional matters as if on direct
cxamination,

The Recipe

1. Social Science
Research

2. Law
3. Public Policy

o R

State v. Gilbert
109 Wig. 2d 501,

326 N.W. 2d/744 (1982




Motions:

2. SODDI ev1dence \
Iy
3. Improper v01r dlre

John E. B. Myers
Taint Hearing%i&lﬁ@ s
Witnesses?

A Step In The Wrong .
Direction /|

46 Baylor Law Réyi .
(1994) i

Preempt or Preclude

12,
records or certam pro

13. Protective ordérs
14. No contact orders

Preempt or Preclude

Preempt or Preclude

11. Irrelevant character/impg
evidence; e, g.

mArrest records"

-Gang afﬁlxatmns‘?

Motions: Administrative

. 8.J.Q.s T

. Permit or precl’l{l‘ﬁe jury
. Permit anony/mous juri
. Quashing de}‘ense 1otic

h o W =

. Pleading thh particula




Recipes:

Sources & Resources
1, Federal & State. gems ifation
2. Federal & State tatute :

Recipes:
Sources & Resources

Libraries: university;¥ids
Law schools :

Other states d(;clslons
Local professmnals, .
MSW’s Ph D S, MD'
teachers, es ec1ally |

® @ N

Sources & Resources (cont.)

u School records

American
Bar Associatio’

Treatment Of Ch]l Wltne
Cases Where Chlld Abuse
Alleged ;,(Jl.;ﬂy 198

Linguistics

The Handbook on
Questioning Children:

A Linguistic Perspective 2d Ed.

Dr. Ann Graffam Walker
ABA 800/285-2221
$34.95 + $4.95




Resources

Resources

Laden Events i\
Journal of F Experimenta

4, No. 2, 163 179
Gross and Ha e

Strategy

mBurden of prod;lc' jon
proof ,

Resources

Young Maltreated Chtldr -, T

:\
Applied Developmental Se
1999, Vol. 3, No. 1 16-27

Lyon and Sa ,I :

Resources

ASSESSING THE ACCURAGY
CHILD’S ACCOUL T Or'S UAL A
ABUSE: A CASE S’}\"UDY

Child Abuse and/ Ncglect
Vol. 23, No. 1, 91+98

Orbach and _ls ]

Strategy

Pick your “fights”ffaau B

nIn front of the\rlght judge [;’" ( \
won the rlgh; case !
mon the rlght issue

ht Jg

magainst the




Strategy

Thomas J. Fallon

ADA Dane County?"*‘“
Madison, Wisconsin
608.266.4704 | .
tom.fallon@da.\'g\;i.gg;m}"-,z




